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Committee on the Rights of the Child - May 20, 2022
United Nations High Commissioner for Human Rights

1211 Geneva 10

Switzerland

By email to: registry@ohchr.org

Re: Follow-up to Canadian hearings concerning its obligations under the U.N. Convention on
the Rights of the Child

Dear Madame Chair Mikiko Otani and Dr. Anne Marie Skelton, Lead of the Canada Task Force:

I am providing this update following the closing of the second day of hearings on May 18,
especially in connection with answers that the Government of Canada decided to provide in writing
after the meeting and out of concern for the fact that the Government of Canada put food-related
policies into issue in the final 10 minutes of the final day of hearings after the opportunity for
Committee Members to ask further clarifying questions had passed.

These comments supplement CHSL’s April 20, 2022 update to the Committee on the Right of the
Child, which were also provided on May 10, 2022 in condensed form to the Canadian House of
Commons Standing Committee on Health.

My understanding is that your Concluding Observation report, due to be published in early June,
will be based on the best available evidence, but that issues must be raised during the hearing to
appear in the Final Conclusions.

Committee Vice-Chair and member of the Canada Task Force, Hynd Ayoubi Idrissi, inquired
about Canada’s approach to addressing food insecurity near the end of the second day of hearings,
and the government responded by reference in broad terms to its approach to tackle food insecurity
(twice), its National Food Strategy, and the work of its Food Policy Advisory Council.

Furthermore, while CHSL and other civil society organization were invited to provide input on
Canada’s reports to the Committee, the government did not share drafts. However, all of the issues
raised below were acknowledged in writing by the Public Health Agency of Canada to Canadian
NGOs in November 2020 as part of its preparations to participate in the Committee on the Rights
of the Child’s Periodic Review (see attached summary of issues prepared by PHAC in November
2020 for consultation with Canadian NGOs), leading some NGOs to infer that government
responses would apprise the Committee of its relevant efforts and future plans.
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1. National School Food Program

In its response to the question about food security from Committee Vice-Chair and member of the
Canada Task Force, Hynd Ayoubi Idrissis, the government cited the National Food Policy.
However, other than establishing a fund to finance temporary projects with no expectation of scale-
up, the National Food Policy has not progressed since a 2017 consultation. The 2018 What We
Heard Report of that Ottawa Summit acknowledged several policy concepts and principles, but
only one crystalized recommendation:

During consultations many specific calls for the implementation of school food
programming were made. Participants thought that school nutritional programs could
help alleviate food insecurity. As well, it was suggested that provision of meals in
schools can help ensure that children eat a sufficient quantity of healthy food, a
concern not limited to lower income groups. There were also calls for revised school
lunch guidelines, including ensuring students have enough time to eat.’

Likewise, according to the Canadian Food Policy Advisory Council’s minutes, advice about a
national school food program was offered and updated at each of the four substantive meetings
since its first inception meeting in March 2021, the only true food security proposal.

UNICEF, the 190-group Canadian Coalition for Healthy School Food, and the Centre for Health
Science and Law are among 65 civil society and intergovernmental organizations, and 63 national
governments, as well and the African Union and European Union that support the global School
Meals Coalition. Canada is not yet among them and, as indicated in CHSL’s submission, Canada
has promised three times since 2019 to establish a national school food program, the last to
implement a program among G-7 countries. In its most recent pledge, the federal government’s
budget plan failed to appropriate funds ($200 million promised for the current fiscal year promised
in its 2021 election platform) and signalled a preference for a stigma-inducing means-tested
approach which the Coalition has strenuously opposed because no child should have to chose
between feeling hungry or ashamed. Instead, the Coalition and CHSL urge the implementation of
a universal school food program (without shame- and stigma-inducing means-testing) focussed on
environmentally sustainable foods, with robust conflict-of-interest safeguards, and integrated with
nutrition education curriculum.

2. Restricting Advertising Directed at Children

The transcript of the first hour of House of Commons debate on Bill C-252, The Child Health
Protection Act—which appears to be informed by federal government analysis and was introduced
by a government Member of Parliament—confirmed her intention to define “child” as a person
aged 0-13 years of age, not zero to 18 as recommended by the Convention on the Rights of the
Child and all provinces and territories that do not mark the end of childhood at 19. The Minister
of Health has not yet acted on his 2021 mandate to restrict food advertising to children. One of
the speakers

2|Page


https://agriculture.canada.ca/en/about-our-department/key-departmental-initiatives/food-policy/canadian-food-policy-advisory-council
https://www.healthyschoolfood.ca/guiding-principles
http://healthscienceandlaw.ca/wp-content/uploads/2019/03/Budget-School-Food.March19-2019.pdf
http://healthscienceandlaw.ca/wp-content/uploads/2019/03/Budget-School-Food.March19-2019.pdf
https://schoolmealscoalition.org/
https://schoolmealscoalition.org/
https://www.parl.ca/Content/Bills/441/Private/C-252/C-252_1/C-252_1.PDF
https://www.parl.ca/Content/Bills/441/Private/C-252/C-252_1/C-252_1.PDF
https://pm.gc.ca/en/mandate-letters/2021/12/16/minister-health-mandate-letter
https://pm.gc.ca/en/mandate-letters/2021/12/16/minister-health-mandate-letter

By close contrast, in the government’s justification to the Committee this week for its failure to
prohibit corporal punishment of children under the Criminal Code of Canada, the federal
government gives the misleading impression that it is bound by the decision of the Supreme Court
of Canada. The Court did not oblige the government to authorize violence against children by
persons in authority.? In partially denying the remedy the Foundation for Children, Youth and the
Law sought, the Supreme Court deferred to the Government’s authority to criminalize conduct.

Furthermore, the same source of data from which the bill-sponsor drew her assessments of the
economic burden of poor diet ($13 billion per year’) and the number of premature deaths
attributable to poor diet (36,000 per year), indicates that excess sugar, salt, and saturated fat
(insufficient polyunsaturated fat) are responsible for only approximately 20% of diet-related
disease (approximately 7,000 deaths).* Although much diet-related disease is due to under-
consumption of fruits, vegetables, and legumes, the silence of the bill’s reference to whole and
refined grains (cause of more than 9,000 deaths alone) assures the nutritional standard’s failure to
square policy of which foods to avoid, though these data may under-estimate the impact of high-
sodium diets (a matter than is currently under review by the [HME).

The failure of Canada to fully address this is inconsistent with CRC General Comment Number 4,
paragraph 25, which states:

25. The Committee is concerned about the influence exerted on adolescent health
behaviours by the marketing of unhealthy products and lifestyles. In line with article 17
of the Convention, States parties are urged to protect adolescents from information that
is harmful to their health and development, while underscoring their right to information
and material from diverse national and international sources. States parties are
therefore urged to regulate or prohibit information on and marketing of substances such
as alcohol and tobacco, particularly when it targets children and adolescents.’

In the context of marketing more specifically, the Committee on the Rights of the Child has called
on States to review policies concerning the commercialization of toys and games to children,
including through children’s television programmes and directly related advertisements.®

Will future regulatory restrictions on advertising to children protect teenagers or just children to
age 12? And what will the governments of Canada do (especially the federal government) do to
ensure that—Ilike Quebec's general prohibition on all adverting to children—a nutrition-based
restriction will prohibit advertisements for, as examples, restaurants, fast food outlets, and soft
drinks logos that do not specifically mention products that are high fat, sugar, and salt, but clearly
promote their consumption?

3. Advertising and Promotion of Breast-milk Substitutes

Canada has supported the 1981 WHO [nternational Code of Marketing of Breast-milk Substitutes
and 18 subsequent relevant resolutions of the World Health Assembly, without exception, in that
international forum, but has utterly failed to fulfill its obligations with domestic implementing
legislation or regulations. UNICEF and WHO maintain that restrictions on the marketing of
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breastmilk substitutes are important safeguards of child rights.” Likewise, the Committee on the
Rights of the Child has recognized the Code as an appropriate measure that states parties to the
Convention on the Rights of the Child are obliged to take to fulfil their obligations under the
Convention.®

As the Committee is likely aware, the most recent biennial status report on the WHO International
Code of Marketing of Breast-milk Substitutes implementation was published earlier this month by
UNICEF, the World Health Organization, and the International Baby Food Action Network. Its
appraisal of Canada’s implementation has remained the same since 1981: no implementation
whatsoever. The Marketing of Breast-milk Substitutes National implementation of
the International Code Status Report 2022 indicates the Canada is tied for the worst track record
in the world. It designated Canadian laws as having “no legal measures in place” to curb the
advertising and promotion abuses that the /nternational Code aims to prevent. Canada shares this
ignoble distinction with only three of 36 (rich) OECD countries: the United States, Israel and
Japan.’

After the April 20, 2022 deadline passed for submitting updated comments to the Committee, a
massive food-safety related recall of powdered infant formula manufactured by U.S.-based Abbott
Nutrition caused critical shortage of infant formula in the United States. The shortage was so
grave, it prompt President Joe Biden to invoke the Defense Production Act to mobilize military
transport places to airlift infant formula supplies from Europe and the U.S. Food and Drug
Administration to expedite regulatory approval for formula manufacturer to meet European
regulations. U.S. supply disruptions also triggered a shortage of certain types of formula made
with hypoallergenic ingredients in Canada. (Canada obtains the vast majority of its infant formula
supply from U.S.-based manufacturers.) Likewise, although nearly all of 6 million kilograms per
yvear of infant formula imported into the Ukraine come from Poland, Germany, Netherlands,
France, and Switzerland, the displacement of people due to the war in the Ukraine has exacerbated
disruptions in global supply chains.

All three countries have very low rates of exclusive breastfeeding and, as noted in UNICEF’s May
2022 status report, have correspondingly few regulatory limits on advertising and promotion of
breastmilk substitutes.

There is an urgent need and opportunity for the Committee on the Rights of the Child to advise:

e the government of Canada,

e the House of Commons Standing Committee on Health through CHSL’s future testimony,
and

e new mothers through whatever news media it attracts

that, especially in times of interruptions in food supply chains caused by war, bacterial
contamination, and other crises, the most reliable, safest, and least expensive source of nutrition
for babies is mothers' milk, not infant formula. While resuming the lactation process is challenging
after formula-feeding, it is possible in many cases.'°
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Mothers can eat lots of foods with many nutritious substitutes, but babies that become dependent
on a single, specialize food product—especially a substitute with such a poor track record for
safety—are at higher risk of serious health jeopardy if that product becomes unavailable, even
temporarily. As stressed in our previous submissions to the Committee, according to World Health
Organization experts, every year, sub-optimal breastfeeding leads to the deaths of approximately
823,000 babies worldwide especially due to diarrhea and respiratory infections, and more than
20,000 mothers due to breast cancer, ! nearly double the 420,000 deaths caused by all other food-
borne pathogens in people of all ages. '?

Apart from biennial survey reports from UNICEF and decennial report from this Committee,
impactful comments on the human rights abuses by formula companies in Canada and inaction by
Canadian governments are few and far between.

4. Children’s rights to a healthy environment: the combined deleterious impact of
breastmilk substitutes on greenhouse gas emissions

In response to Dr. Skelton’s query and the government’s response to concerns about Canada’s
protection of children’s rights in relation to climate change, CHSL is sharing the following
comments that were were included in its submission to the Government of Canada on April 14,
2022 to inform its position on a proposed global standard for sustainability labelling of food
products that concern both infant formula and greenhouse gas emissions (which is manufactured
from cow’s milk).

As the Government of Canada and Prime Minister Trudeau so often assert, climate
change is pressing global threat that requires urgent corrective action. According to
the Liberal Government’s 2021 Liberal election platform (at page 42), Greenhouse
Gas emissions from the oil and gas sector have risen since 2005 to comprise 26% of
Canada’s total emissions, making it the largest emitting sector in Canada.’> The
election platform was silent on the contribution of food systems or livestock to climate
change.

However, the United Nations Intergovernmental Panel on Climate Change (IPCC)
estimates that 21-37% of total global greenhouse gas (GHG) emissions are
attributable to food systems and that climate change will have important negative
impacts on food security.”* The food system rivals the energy sector for contributions
to greenhouse gas emissions according to the IPCC, which contributed 35% of GHGs
in 2010.7°

However, a recent study conducted by researchers at Johns Hopkins University and
New York University concluded that the conventional method for calculating methane
gas contributions by livestock underestimate its impact on climate in high-income
countries like Canada and the United States to the extent the true methane
contributions of meat and dairy production may be 39% to 90% higher.'® Methane
accounts for 14% of total global greenhouse gas emissions and is 67 times more potent
than CO: in temperature change potential after 20 years according to the UN IPCC."”
The EAT-Lancet Commission stressed that there is an urgent need to mandate eco-
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labelling on food products to help reduce the environmental impact of food systems,
particularly Greenhouse Gas Emissions, which seems more urgent'® than the tentative
commitment to ‘“to explore possible work on sustainability labelling within the
mandate of CCFL” referenced in the Circular Letter.

Fortunately, there is great potential for improvement. A 2016 systematic review found
that of 14 common sustainable dietary patterns across reviewed studies, reductions in
greenhouse gas emissions from food by as much as 70-80% is possible by adopting
sustainable dietary patterns and that reductions in environmental footprints were
generally proportional to the magnitude of animal-based food restriction. Dietary
shifts modelled also yielded modest benefits in all-cause mortality risk.”’

5. Justiciability of children against human rights abuses by corporations

I am not privy to the written submission that the Committee received, presumably today, from the
government of Canada in response to questions about how children’s rights are protected from
abuses by businesses if the Canadian Ombudsperson for Responsible Enterprise (CORE) is only
mandated to investigate Canadian companies’ conduct abroad. However, | note that the
government overstates the viability and reach of redress available through children’s lawyers,
human rights tribunals, and legal aid services greatly exaggerate the availability of redress. For
instance, even the Ontario Office of the Children’s Lawyer, with an unmatched mandate,
nationally, serves only 8,000 clients per year with an average of approximately two days of legal
services each. Provincial and federal human rights commissions address claims of inequality only,
not the myriad of measures contemplated by the Convention which has not been comprehensively
domestically implemented. Legal aid is generally only available for criminal and some sometimes
family law matters to very low-income Canadians, e.g., families supported by a single minimum
wage or lower income. There are very few lawyers that provide dedicated legal services for
children without fees; for instance, the Toronto-based Justice for Children and Youth is the only
specialized legal clinic in Ontario with six lawyers serving a population of 3 million children living
in an area of 1 million km?.

These responses reflect a concern raised in the written submission to the Committee by the New
Brunswick Children and Youth Advocate (at page 4) about fundament problems with the
justiciability of rights by children for lack on implementation of the Convention and poor access
to affordable legal services. When governments primarily rely on children to enforce child
protection law by retaining expensive legal counsel in the private market, it is largely a child-
beware approach to child protection, similar to consumer protection systems that rely on
consumers to prosecute health, safety, and fraud laws. As with some of the Canadian government’s
claims, they would be more fairly presented by quantification of the reach of available resources,
than the mere declaration of their availability.

Furthermore, the Canadian government appears to have backed a U.S. government proposal to
scrap the product of several years of negotiations on a “Legally binding instrument to regulate, in
international human rights law, the activities of transnational corporations and other business
enterprises.” To be clear, Canada does not require businesses to conduct human rights "due
diligence" to ensure that their supply chains inside and outside of the countries where they operate
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respect human rights law, as the many European Union countries do and as the European
Commission proposed a draft directive urged all member states to do in February 2022 further to
a March 2021 European Union Parliament resolution.

6. Child Rights Impact Assessment Policy Tool and Course

In November 2020, the federal Department of Justice began developing a Child Rights Impact
Assessment tool and course in consultation with 13 experts and representatives of civil society
organizations, including myself. UNICEF and this Committee have championed the development
and use of such a tool for many years. By March 2022, the government’s draft appeared to be
nearly finalized, but was not mentioned in Canadian written or oral communications to the
Committee (to my knowledge).

General Comment No. 5 of the Committee on the Rights of the Child stressed the importance of
child rights impact assessments as follows:

E. Monitoring implementation - the need for child impact assessment and evaluation
45. Ensuring that the best interests of the child are a primary consideration in all
actions concerning children (art. 3 (1)), and that all the provisions of the Convention
are respected in legislation and policy development and delivery at all levels of
government demands a continuous process of child impact assessment (predicting the
impact of any proposed law, policy or budgetary allocation which affects children and
the enjoyment of their rights) and child impact evaluation (evaluating the actual
impact of implementation). This process needs to be built into government at all levels
and as early as possible in the development of policy.’

While the federal Department of Justice plainly is considering Child Rights Impact
Assessments, its degree of commitment to apply this tool to federal spending and regulatory
decisions and using its good offices to promote use by provincial governments is unclear.
Likewise, its commitment to adapting the on-line course to suit curriculum for Canada's 5
million school children has great potential, but is in doubt.

Respectfully submitted,

Bill Jeffery, BA, LLB
Centre for Health Science and Law, Ottawa, Canada
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